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Abstract 

The paper evaluates whether the motivation of national security is a reasonable excuse to restrict 
free trade and furthermore – assuming arguendo a good faith bona fide threat exists – whether 
boycotts even constitute effective tools to advance national security. Countries have their legal 
arguments that they can use to justify the boycott or to invalidate it. The use of the national 
security exception in international economic law must be evaluated on the bottom-line question 
of effectiveness. The boycott has always proven ineffective and is now increasingly counter-
productive due to transformative regional and global developments. Free trade and efficient 
markets combined with the ability of talented individuals to work without discrimination and 
restriction are the hallmarks of vibrant economies and stability – true national security. While the 
establishment of the boycott may at one time serve a perceived national security goal, there is no 
longer such a need. Economic boycotts undermine the WTO's commitment to free trade and 
prosperity which ultimately harms all parties and their national security and harms the greater 
global interest in international stability for all parties.  

I. Introduction       

       Free trade is a core component of the global governance architecture and recent decades have 
witnessed the legalization of international economic law.1 The institutions that govern 
international economic relations today such as the World Trade Organization (WTO) grew out of 
an understanding that peace cannot flourish in a world with trade barriers.2 Thousands of 
bilateral investment agreements and free trade agreements have been executed all intending to 
depoliticize economic relations and WTO rules preclude discriminatory trade conduct.  
However, international economic law recognizes the right of states to invoke policies and trade 
barriers such as boycotts3 on the basis of national security4 and the inter-connection between 
trade and national security is not new.5  

       The underlying motivation of boycotts is national security. However, national security 
concepts have changed and consist of concerns like funding terrorism, developing and 
threatening nations with weapons of mass destructions, and cyber-security – none of which point 
to any national security concerns. Moreover, and significantly, national security is not only 
military preparedness; national security encompasses a wide range of important bulwarks in 
defense of the good of the nation such as peace, prosperity, stability and freedom.6 Thus, 
ironically, maintaining the boycott may in fact harm the national security of all parties involved.  

       Given the sweeping regional and international changes and the importance of trade as a 
pillar of the global governance architecture, the timing of this issue is particularly germane. The 
interaction between national security and free trade has become an increasingly significant global 
issue in our internationalized world since invoking the national security exception inherently 
involves both law and politics.7 Indeed some have argued that since trade is so important to 
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global security, the domestic concerns of each nation should no longer automatically and 
overwhelmingly trump trade obligations in unfettered fashion.8  

       The use of the national security exception must be evaluated on the bottom-line question of 
effectiveness.9 Moreover, continuing the boycott undermines the WTO's commitment to free 
trade and prosperity10 which ultimately harms the boycotters and their national security.11 
Furthermore, the boycott also harms the greater global interest in international stability which is 
a major positive outcome of free trade.    

II. Reasons to Rescind Economic Boycotts 

A. The Benefits of Stopping Boycotts 

       Parallel to the lack of effectiveness, are the likely rewards of formally eliminating the 
boycott. International economic law and in particular trade law are based upon economic benefits 
accruing to the trading partners.12  Moreover, as specific to public sector contracting, 
international trade law focuses on the promise of ensuring the best value for the world’s citizens. 
The notion of efficient and productive market forces is central to the international trade 
architecture.13 Therefore, measures undertaken to undercut trade such as boycotts inherently 
conflict with efficient and productive markets. Moreover, principles of non-discrimination and 
transparency are vested into international agreements and form central norms of international 
law.14 The boycott is incongruent with these principles.  

       Free and efficient markets combined with the ability of talented individuals to work and 
trade without restrictions is the hallmark of the U.S. economy.15 One of the proximate causes of 
the unrivalled economic strength enjoyed by the U.S. is the mantra of open markets and 
employers' acceptance of the best employees no matter what their religious, ethnic or racial 
affiliation. Indeed, discrimination in employment and government contracting is specifically 
illegal under U.S. federal law.16  

       Moreover, U.S. businesses and educational institutions hire the best individuals for the 
position regardless of ethnicity, racial background or religious affiliation. This cross-cultural 
diversity brings substantial benefits and greatly enhances U.S. businesses and wealth creation. 
The U.S. Supreme Court has acknowledged the link noting that diversity is an increasingly 
important component to effective business by bringing new talent and ideas into the economy. In 
ruling on diversity in education, the Court noted diversity in education strengthens these 
institutions and by extension - the state as well business – thereby bringing inter-connected 
competitive advantages to the national economy.17 The virtues of opening up sectors to diverse 
applicants are an increasingly important advantage in a world without borders.      

       Therefore, the boycott – which by definition is the antithesis of diversity – is harmful to the 
economic development and diversification of all countries involved.  In line with the failure of 
the boycott to achieve the goal of economic isolation, the rescinding of the boycott may in fact 
bring great benefit to the entire region by injecting new thinking, capital, technology transfer and 
employing talented individuals.  Additionally, by allowing cross-cultural exchanges, the ability 
to foster stable relations is enhanced.    
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       But at a minimum, the boycott dramatically reduces trade contravening the primary purpose 
of encouraging free trade – fostering overall economic gain. Enhanced trade brings substantial 
benefits. A positive correlation exists between trade and FDI which benefits developing nations. 
Trade is an important catalyst of economic growth. Trade promotes more efficient and effective 
production of goods and services and higher standards of living.18 For instance, free trade leads 
to greater national wealth and was a key factor fueling China’s meteoric rise.19 Accordingly, the 
boycotters own economic performance and thus the prosperity of their citizenry may be 
adversely impacted by restricting trade.   

       In contrast, embracing free trade and rescinding boycotts does bring real economic benefits 
to all states involved. 

B. Economic boycotts in the Context of International Economic Law 

       Boycotts are the most malicious trade barriers damaging efficient trade.20 Moreover, boycotts 
are the antithesis the objectives of GATT – the promotion of cooperative and peaceful 
relationships. Peace and prosperity through trade was the basic objective of the GATT.21 
Countries must build a world in which they use cooperation to pursue their mutual interests. 
Countries should recognize that they do better as trade partners, not rivals, which would create 
both peace and prosperity. 

      The issue economic boycotts have been intertwined with the GATT/WTO since its inception. 
The national security exception is found in the WTO agreements which preclude nations from 
taking actions counter to free and open trade unless the conduct’s motivation is to protect 
national security interests.   

[n]othing in this Agreement shall be construed (a) to require any contracting party to 
furnish any information the disclosure of which it considers contrary to its essential 
security interests; or (b) to prevent any contracting party from taking any action which it 
considers necessary for the protection of its essential security interests (i) relating to 
fissionable materials or the materials from which they are derived; (ii) relating to the 
traffic in arms, ammunition and implements of war and to such traffic in other goods and 
materials as is carried on directly or indirectly for the purpose of supplying a military 
establishment; (iii) taken in time of war or other emergency in international relations; or 
to prevent any contracting party from taking any action in pursuance of its obligations 
under the United Nations Charter for the maintenance of international peace and 
security.22 

       This inherent sovereign right to the imposition of economic measures such as bans or 
boycotts to protect national security is the raison d’etre of the boycott. However, what is 
“national security” and is it applicable in this context?  

National security is the idea that a state must keep its property safe in order to protect its 
citizens. This is a concept that a government, along with its law-making bodies (e.g., 
parliament(s), should protect the state and its citizens against all kinds of ‘national’ crises 
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through a variety of power projections. Projections of power may manifest itself in such 
ways as political power, diplomacy, economic power, military might, and so on.23 

       The national security exception has rarely been invoked or interpreted and the meaning of 
national security in the context of trade obligations is unclear.24 The invocation of the national 
security exception is the subject of broad questioning particularly the subjective self-judging 
aspect25 but also to the substantive extent and contours of the exception as well.26 Since the 
national security provision is exceptional inasmuch as the invocation is subjective (unlike other 
exceptions) and is amorphous,27 some have noted that the exception is subject to abuse.28  
        
       Some have argued that the national security exception needs to be revised to reflect a 
globalized world. 29 One approach is to presume that the national security exception is subject to 
certain norms as are other provisions requiring the nation invoking the exception to adhere to 
concepts of reasonableness.  

At the same time, however, implicit in clauses (i), (ii), and (iii), and in the words 
"necessary," "protection," and "essential security interests," must be the concept of a 
credible threat from these dangers. Simply "crying wolf" will not do, because Article 
XXI could not have been designed to protect a hyper-sensitive government any more than 
many standards of care in tort law do not protect the hyper-sensitive plaintiff. Rather, the 
test should be an objective one, namely, whether a "reasonable" government faced with 
the same circumstances would invoke Article XXI. In sum, it is the implicit concept of a 
credible threat judged from the objective standpoint of a reasonable, similarly-situated 
government, coupled with the articulation of specific types of dangers that track one or 
more of the three clauses, and not []'s unduly restrictive self-defense argument, that can 
be a restraint on "cowboy behavior."30 

       Drawing on investment treaty law, one could comparatively note that arbitration tribunals 
have consistently interpreted national security concepts such as “exigent circumstances” or 
“national emergency” as enabling a host state to override a treaty guarantee only if an security 
essential interest was in severe danger and the state’s action was vital to defending the interest.31   
      
It also seems reasonable to require that in evaluating boycotts: 
  

that the principle of good faith under Article 31 of the Vienna Convention on the Law of 
Treaties, a customary international law often read in line with the WTO Agreements, is 
an appropriate standard applicable to Security Exceptions as well.32 

 
       Indeed, good faith has been suggested as an important factor in determining whether 
national security is a reasonable cause for a boycott.33 Furthermore, the good faith argument is 
also embodied in the international law concept of abus de droit.34 
      
       Accordingly, in evaluating a draconian restriction such as a boycott, the key is balancing the 
legitimate need of defending national security with the global interest in encouraging free trade 
and preventing the harassment of another nation. This would militate in favor of evaluating 
boycotts from the perspective of whether the need is compelling (a good faith objectively) and 
whether the conduct is reasonable in proportion to the threat to national security. 
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       Several precedents relating to trade boycotts exist.35 The most notable trade boycotts include 
for instance the Falklands conflict between Argentina and the United Kingdom. The European 
Economic Community (EEC) imposed trade sanctions on Argentina.36 The matter was brought 
before the GATT Council- not a GATT dispute panel- which was unable to make a decision on 
the merits of the trade sanctions.   
 
       In another instance, in the U.S.- Nicaragua case, the GATT panel decided that trade boycotts 
ran counter to basic aims of the GATT, namely to foster non- discriminatory and open trade 
policies, to further the development of the less developed contracting parties and to reduce 
uncertainty in trade relations.37 Thus, there must a balancing act between the security interests of 
countries and the wider goal of open trade.  

       In another instance, the U.S. enacted the Helm-Burton Act which prohibited the importation 
of Cuban goods into the U.S. Section 110.a of Helms-Burton Act prohibits the entry into the 
U.S., not only of Cuban sugar or rum, but also of goods of other countries which are made in part 
of Cuban sugar or rum.38 The EC filed a complaint with the WTO challenging the secondary 
boycott provisions of Helms-Burton Act. The U.S. maintained that the boycott passed on 
national security grounds.39 After trade skirmishes between the U.S. and the EC, the matter was 
settled before the first submissions were due with the panel.40 It seems that the U.S. and EC were 
not keen to deal with the boycott in question as a WTO issue.  

       While the establishment of economic boycotts may at one time have served a perceived 
national security goal, there is no longer such a need – let alone a compelling one. At a 
minimum, the boycotters should examine whether the motivation of national security is relevant 
in 2019 to protect their national security. Moreover, inasmuch as international economic law 
does not view "trade itself" as the sole benefit of free trade but rather views the beneficial effects 
of trade on employment and income as proximate causes of stability and peace, the boycott may 
constitute a contravention of these core principles.  

C. Promotion of Stability and Global Peace and Security  

       Separate from wealth creation, free trade brings the significant benefits of regional peace and 
stability and diplomatic resolution of disagreements.41 Peace is the dividend that develops when 
free trade reins42 because free trade makes nations busy, more prosperous with financial interests 
at risk should conflict arise.  

       The importance of trade in promoting peace is well-recognized and therefore actions which 
counter trading are prohibited. Trade regulation is an important component of foreign policy. To 
bring about peaceful and prosperous relations is an end in itself. Peace and security was 
absolutely central at the time that the General Agreement on Tariffs and Trade (GATT) was 
founded. It was not a peripheral issue at all.43 The compelling benefit of the promotion of 
nonbelligerent interactions among trading partners constitutes a primary motivation of the 
WTO.44  

T]he WTO also has other purposes that are directly frustrated by the use of boycotts as 
instruments of foreign relations. Free trade has always been understood to be an 
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important method of discouraging war and promoting more amicable relations among 
nations. John Stuart Mill argued that "the economical advantages of [international] 
commerce are surpassed in importance" by its effects on international political relations. 
According to Mill, trade is "the principal guarantee of the peace in the world." Leading 
contemporary scholars echo this view. Indeed, fostering the conditions for international 
peace was as much in the minds of GATT's architects as was reaping the benefits of 
comparative advantage.45 

       A growing literature has confirmed the positive correlations between free trade and the 
advancement of stability in international relations.46 Rescinding the boycott would allow for an 
exchange of tourism, academic exchanges, and substantially expanded availability of goods and 
services. Without the opportunities to interact, people do not get to know neighbors and remain 
ensconced in a perception that may not reflect reality. Ironically, therefore, upholding the 70 year 
old boycott may impede full and peaceful relations and in fact run counter to the boycotting 
nations’ own national security.  

Conclusion 

      Countries should examine whether in 2019 national security is a reasonable excuse to restrict 
free trade with other countries, and furthermore, whether – assuming arguendo a good faith bona 
fide threat exists – whether the boycott even constitutes an effective tool to advance national 
security.  Countries should also evaluate whether the primary boycott is reasonable and effective 
or whether the boycott is in fact contrary to their own national security interests (and the greater 
global interest) in promoting free trade. International trade law has always been about economic 
development – but also in the context of building a better world. Nations must build a world in 
which they use cooperation to pursue their mutual interests which would create both peace and 
prosperity - recognizing that they do better as trade partners, not rivals.  

       While the establishment of economic boycotts many decades ago may have served a 
perceived national security goal, there is no longer such a need. There are no military 
confrontations worldwide.  To the contrary, there is a somewhat collaborative relationship 
including trade, tourism, joint military training and budding diplomatic coordination, between 
countries.  Therefore, with minor exceptions, the primary boycott cannot be justified on national 
security grounds.  

       Economic boycotts have never been adjudicated under the WTO. Both sides of the spectrum 
have their legal arguments that they can use to justify boycott or to invalidate it. WTO 
jurisprudence does not help advance the argument of either party. The few available GATT 
precedents are incomplete precedents in this regard and provide no details as to the meaning of 
the words used and conditions of article XXI. Additionally, it would be a worrisome precedent if 
the WTO, a trade institution, addressed sensitive issues with political ramifications.  

       Countries do not benefit from a stagnant economic relationship. The alternative to formally 
rescinding any boycott is for parties to adopt a pragmatic and business like approach. Parties 
would continue their relationships on an informal basis and conduct business through third 
countries or parties.  Businesses will continue to transact deals regardless of the political climate 
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in the region, and help industries countries complement each other albeit secretly or some other 
indirect ways. There will be progress but following this path is a long journey and substantially 
limits the potential economic gains and peace dividends that formally rescinding the boycott 
would produce. Ultimately, however, the boycott will end. This development will ultimately lead 
to tourism, economic development, and educational and technological cooperation. Irrespective 
of whether the current policy of informal relations is maintained or whether the process is 
expedited through ending the boycott, this inextricable destiny will happen. 
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